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Supreme Court of Missouri. 
DAVIS v. WABASH, ST. LOUIS & PACIFIC RAILROAD CO. 

In an action against a common carrier for the loss of goods, where the defence is 
that the loss was occasioned by the " act of God," — as in this case an extraordinary 
flood — the burden of showing that the negligence of the carrier contributed or co- 
operated with the act of God to produce the loss, is on the shipper. 

The defence of the act of God may be shown under a general denial. 

Appeal from St. Louis Court of Appeals. 

Nohle §■ Orriok, for plaintiffs. 
H. 8. Priest, for defendant. 

The facts are stated in the opinion, which was delivered by 

Ray, J — This action was begun by plaintiff, to recover damages 
sustained by his goods, consisting of silks and other valuable dry 
goods whilst in defendant's possession, as a common carrier. Upon 
a trial in the circuit court, plaintiffs had a verdict and judgment in 
their favor for $6184,29, from which defendant appealed to the St. 
Louis Court of Appeals, where the same was affirmed, and defend- 
ant has appealed therefrom to this court. 

The goods, when damaged, were in course of transportation from 
New York to East St. Louis, by " The South Shore Line" which, 
it appears, did a " transportation business" over several connected 
railroads, including that of the defendant. 

The merchandise arrived at Toledo on the 11th day of February 
1881, and the car, being in a crippled condition, was sent to the 
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transfer house, where the goods were unloaded and placed on the 
platform at 2.30 o'clock p. M. of said day, at which time the de- 
fendant gave its receipt for the goods, to the connecting road. This 
transfer house, it seems, is a place where freight going in both direc. 
tions, east and west, is exchanged by numerous railroads connecting 
at Toledo, and, as also appears, freight thus passing through said 
exchange depot is, in the usual and ordinary course of business, 
subject to some necessary and unavoidable delay, occasioned by the 
switching, unloading and transfer of the same from one railroad to 
another. By 8 o'clock p. M. of said February 11th 1881, the de- 
fendant had reloaded the goods from the platform of the transfer 
house into one of its cars, preparatory to shipment of the same to 
East St. Louis, which car containing plaintiff's goods was left, 
with other cars, standing at the platform waiting to be attached to 
defendant's train to St. Louis, which, it seems, would, in the ordi- 
nary course of business, leave Toledo about 10 or 11 o'clock that 
night, or would be switched, with others, in the usual course of bus- 
iness, out of the transfer house at or before 11 o'clock, at which 
hour the men usually quit work for the night. 

The evidence indicates pretty clearly, we think, that in handling 
and taking the freight in its turn (which was the duty of the car- 
rier in the premises, in the absence of perishable qualities in the 
property, or other special circumstances, giving it preference), the 
car in question could not have been gotten out, in the usual course 
of business, in time for the earlier train for St. Louis that night. 

The testimony of Rich and Stowe, who were sworn in plaintiffs' 
behalf, is, we think, substantially to this effect : About midnight on 
said February 11th, the waters from a flood in the Maumee river 
reached the railroad tracks at the transfer house, and soon rose high 
enough to submerge and damage plaintiff's dry goods whilst in said 
car at the platform, awaiting shipment. The evidence offered in 
plaintiffs' behalf, as well as that for defendant, show that the waters 
in which said goods were submerged, as charged in the petition, 
were the waters of an extraordinary flood, occurring in the Maumee 
river. 

The character and magnitude of this flood is not called into ques- 
tion, but, on the contrary, it is conceded to have been unprecedented, 
and such as is denominated an "act of God," properly so called. 
There is further evidence also offered by plaintiff, tending, at least 
in some degree, to support the allegation in the petition that defend- 
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ant negligently permitted the goods to be submerged. The evidence 
for plaintiff in this behalf is not, perhaps, harmonious ; indeed, it 
is, we think, conflicting and contradictory ; but it is sufficient, we 
think, to meet the objection urged upon us with great earnestness, 
that there is no substantial evidence of negligence to goto the jury. 
A summary of this evidence prepared by the Court of Appeals, 
with special reference to this objection, will be found in the opinion 
of that court: 13 Mo. App. Rep. 449-454. 

The evidence we deem of most importance, and upon which, as 
the same is now preserved in the record, the liability of defendant, 
if any, mainly depends, we think, is that tending somewhat to show 
that defendant was informed and aware of the impending and ap- 
proaching flood in time to have removed the goods of plaintiff to 
higher ground or place of safety, and that tending in like manner, 
to show that it omitted, on the night of February 11th, after it was 
manifest that there would be an unusual flood and danger therefrom, 
to employ the force and means employed by other railroads and 
persons, similarly situated at the time, to move or switch the cars 
containing plaintiff's goods to the higher ground a half mile west 
of the transfer house, where they would have been safe from the 
flood, and which there is evidence tending to show could have been 
done as late as 11 o'clock that night. 

It is not necessary to set out the substance of the testimony in 
defendant's behalf to the contrary. Reference will be made to its 
general scope in the further progress of this opinion. 

In this connection we may say, as is well said by that court, 
" We are not concerned with the weight of evidence. If there is 
substantial evidence of negligence on the part of defendant, directly 
contributing to the injury, it is quite immaterial that there is a 
great deal of testimony to the effect that by no diligence could de- 
fendant have foreseen or avoided the mischief;" but whilst this is 
so, such a state of the evidence makes, we think, the burden of 
proof a question of great importance in the case. 

The second instruction given at plaintiff's instance is as follows : 
2. If the jury believe that the plaintiff's goods were injured while 
in the possession of defendant, as a common carrier for transporta- 
tion, it is incumbent on the defendant to establish by a fair prepon- 
derance of evidence, that the damage or loss was the result imme- 
diately and proximately of the "act of God." Proof by plaintiff 
of the damage and loss of the goods while in the possession of 
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defendant, as aforesaid, makes a prima facie case of negligence or 
misconduct on fhe part of defendant, which must be overcome by 
proof that the injury was the result of an inevitable accident, or, in 
other words, an act of God, and not its own negligence or miscon- 
duct. 

If the preponderance of all the evidence does not establish that 
the direct, immediate and efficient cause of the injury was an inev- 
itable flood or inundation, the defendant is liable, and although the 
cause of the loss may have been an act of God, such as a great flood 
in the Maumee river, yet if the defendant unnecessarily exposed 
the goods of plaintiff to such peril by any culpable or negligent act 
or omission of its own, it is not excused. 

The doctrine this instruction announces on this subject, as to the 
burden of proof, presents, we think, a serious difficulty in the case, 
and its propriety, in view of the evidence, and in connection with 
other instructions given in the cause, is the question we now propose 
to discuss briefly. 

It is familiar doctrine that the law imposes upon the common car- 
rier the obligation of safety as to goods whilst in his possession, and 
unless relieved from liability by the act of God, or the public enemy, 
he is responsible in damages, although there may be no actual neg- 
ligence on his part. 

Whenever the loss occurs from other causes, the law raises a pre- 
sumption against him, upon grounds of public policy. If, therefore, 
plaintiff shows delivery of his goods to the carrier, and a subsequent 
loss thereof, he need do no more- This is a sufficient statement, 
ordinarily, of his cause of action, and a showing to that effect is 
sufficient to make out a prima faeie case. The onus probandi is 
then on the carrier to bring the case within one or the other of said 
exemptions. If, in establishing his said defence, facts and circum- 
stances also appear, tending to show that his negligence co-operated 
to produce the damages, he must, we think, bear the burden of sat- 
isfying the jury that they did not directly contribute to the damage, 
and he is not relieved of liability, unless he so shows. In other 
words, when the burden is cast on him he must make a case, in 
which no negligence of his own appears, from the evidence. In 
that event he is excused prima facie, unless plaintiff then shows, 
or it appears from the facts in the case, that his negligence causes 
or co-operates to produce the damage complained of. Whether or 
not the burden is cast upon the defendant to establish one or the 
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other of said exemptions, which, under the law relieves him, may 
depend, we think, upon the state of plaintiff's evidence, or, in the 
language of a text-writer of acknowledged authority, on the nature 
of the case the plaintiff makes out: see Whart on Neg., sects. 128- 
129, 661. 

Where, as in the case before us, the act of God appears in the 
testimony in plaintiff's behalf, as a cause of the damage, is the onus 
in that event on the defendant, and does the presumption of law 
thus declared in the instruction then exist ? May the plaintiff, 
under this state of facts, ignore such exception, appearing in the 
evidence in his behalf, and insist on this legal presumption, whilst 
proving, at the same time, the existence in the case of one of the 
exemptions, which releases the defendant. 

The right of recovery must, in this event, depend, we think, upon 
the alternatives presented by the evidence ; or, in other words, 
upon the facts and circumstances, and inferences of fact properly 
deducible from the evidence itself. This presumption of law does 
not, in this event, co-exist with proof by plaintiff of said exceptions, 
which, under the law, excuse the defendant. This state of the case, 
which we have been considering upon plaintiff's evidence, was not 
changed, we think, at the close of all the evidence, so far, at least, 
as the question we are considering is involved. That for defendant 
only confirmed the remarkable character of the flood in question, 
and tended to show that defendant could not have foreseen the 
danger, or avoided the damage to the goods by the exercise of rea- 
sonable and practicable diligence ; whilst that for plaintiff, in rebut- 
tal, was as to this conflicting, except as to the character of the flood 
in said river. It may be well to observe in this connection, that 
under the ruling of this court in the case of Ellet v. Bd., 76 Mo. 
518, this defence is available to the defendant under the general 
issue, and need not be especially and affirmatively set up. 

But it is said that, upon authority, the rule is otherwise, and that 
the contrary has been declared in several cases in this state. We 
will examine these cases briefly. 

In the case of Wolf v. The Express Co., 43 Mo. 428, the wine, 
which was the subject of the controversy, arrived at East St. Louis 
the 31st of December, and was taken in severe weather, from the 
cars and stored and exposed on a platform for a number of days, 
and thereby became frozen and damaged. The jury were told that 
the burden of proving that the injury complained of was caused by 
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the act of God rested upon the defendant in the first instance, and 
then they were further told that if the defendant permitted said 
wine to lay carelessly exposed, and it become damaged thereby, they 
would find for plaintiff. The instructions were approved, and they 
are, we think, correct in that sort of a case. 

Wagner, J., speaking for this court, says: " After the damages 
to the goods have been established, the burden lies upon the carrier 
to show that they were occasioned by the act or peril which the law 
recognises as constituting an exemption, and then it is still compe- 
tent for the owner to show that the injury might have been avoided 
by reasonable skill and attention." 

Again, in the case of Reed v. Rd., 60 Mo. 206, the same judge 
says for the court that " when the loss of the goods is established 
the burden of the proof devolves upon the carrier, to show that it 
was occasioned by some act which is recognised as an exception. 
This shown, it is prima facie an exoneration, and he is not required 
to go further and prove affirmatively he was guilty of no negligence. 
The proof of such negligence, if asserted to exist, rests upon the 
other party:" p. 206. 

The remaining case cited by plaintiff in this behalf, is that of 
Pruit v. Rd., 63 Mo. 529. In that case two certain lots of hogs, 
the subject of the action, were delivered to the carrier for shipment. 
There was a very unreasonable delay of a month or more in ship- 
ping the hogs, and the snow storm and cold weather occurred in 
which the hogs were frozen to death or damaged. The court com- 
ments on the difference between the rulings of the New York courts 
and those of Massachusetts, and other courts upon the subject of 
proximate and remote damages, or damages which the negligence 
of the carrier concurs with the "act of God" to produce, and the 
court say it is well to observe that the latest decisions of this court, 
referring to Wolf v. Express Oo., and Reed v. Rd., incline to the 
position of the New York courts, which hold that where the negli- 
gence of the carrier concurs in, and contributes to the injury, the 
defendant is not exempt from liability, on the ground that the imme- 
diate damage is occasioned by the act of God or inevitable accident, 
but there is no discussion as to the burden of proof in the case. 

In Rd. Oo. v. Reeves, 10 Wall. 189, 190, Miller, J., speaking 
for the Supreme Court of the United States, says : " One of the 
instances always mentioned by the elementary writers of loss by the 
act of God, is the case of loss by flood and storm. Now, when it 
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is shown that the damage resulted from this cause immediately he 
is excused. What is to make him liable after this ? No question 
of his negligence arises, unless it is made by the other party. It 
is not necessary for him to prove that the cause was such as released 
him, and then prove affirmatively that he did not contribute to it. 
If, after he has excused himself, by showing the presence of the 
overpowering cause, it is charged that his negligence contributed to 
the loss, the proof of this must come from those who assert or rely 
on it." Upon the question before us, the case of Reeves v. Rd. is 
cited in support of the text in the case of Reed v. Rd., 60 Mo., and 
the language of Wagner, J., in the Reed Case, and in that of Wolf 
v. The ^Express Co., is almost identical with that employed by Judge 
Miller in Reeves v. Rd. 

The Court of Appeals, in its opinion in this case, uses the fol- 
lowing language upon this subject : " It is true that when the evi- 
dence for plaintiff shows damage, and, at the same time, ' v is major' 
sufficient in itself to account for the damage, there is no presump- 
tion that the negligence of the carrier, rather than the vis major, 
was the efficient cause of the damage. The general rule laid down 
in instruction number two, might, perhaps, by amplification, have 
been made more fully and exactly applicable to the case presented 
by the evidence. But the whole instruction taken together was not, 
we think, misleading." 

In this view we are unable, upon the ground indicated, to concur. 
We think it erroneous, under the authorities of this court, which 
we have cited, and that it is contradictory and irreconcilable with 
the sixth instruction, given at defendant's instance, which is as fol- 
lows : " The court further instructs the jury, that, if the evidence 
shows that the injury to plaintiff's goods was caused by a sudden, 
violent and extraordinary flood, at the city of Toledo, whilst the 
goods of plaintiff were in the cars, in the transfer house at Toledo, 
the verdict of the jury must be for the defendant, unless the plain- 
tiff has shown that defendant was guilty of some specific negli- 
gence, with reference to the goods, which actively co-operated with 
the act of God to produce the injury." This correct instruction 
for defendant was neutralized and lost to it by the misleading and 
contradictory instruction number two, supra, given for the plaintiff. 

It will be observed that it was not only charged in the petition 
that defendant negligently permitted the goods of plaintiff to be 
submerged, but it was also charged that defendant negligently per- 
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mitted the goods of plaintiff to remain in bulk, wet, after they had 
been submerged. If this was so, it was a breach of duty, for which 
defendant would be liable for any aggravation of damages so occa- 
sioned. It was the duty of defendants to preserve the property and 
limit the damages, as far as it could, by the exercise of all reason- 
able and practicable diligence. 

The fourth instruction given for plaintiff, submits this question to 
the jury, in an instruction, which, we think, is unexceptional in 
form and phraseology. But we are not satisfied that there was any 
sufficient evidence in the case authorizing it. In this behalf the 
Court of Appeals says : " There was evidence that the car could 
have been opened on February 13th, but I do not find any evidence 
tending to show that the goods would have been benefited by open- 
ing the car then, or that further damage would have been thereby 
prevented, or how far the goods were injured by not opening the 
car, as soon as it was accessible." 

If the evidence was thus deficient in these respects, and from our 
examination, we think it is, the instruction should not have been 
given. James H, Rich, who was an agent of defendant at Toledo, 
but testifying in plaintiff's behalf, says : " The floor of the transfer 
house was covered with water for over two days. We couldn't have 
gotten into the transfer house for four days after the flood, then 
found the floor covered with mud and water. It would have been 
impossible for us to handle the goods on the platform without 
injuring them." To a like effect is the testimony of Doan Blinn, 
testifying for defendant in this behalf. 

The evidence shows that defendant put its force at work removing 
the ice and other obstructions, and gained access to the transfer 
house by the 17th of February, whereas other railroads similarly 
situated, did not reach their warehouses for several days thereafter; 
and further shows that it then forwarded the goods to St. Louis, 
where they arrived February 23d. The evidence does not show 
that this was not as prudent and reasonable course as the defendant 
could have adopted under the circumstances, or that the damages 
to the goods were increased any by this course of defendant. 

The instruction being without evidence sufficient to justify a find- 
ing upon this issue, was, for that reason, we think, improperly 
given. 

For those reasons, we are of the opinion that the judgment of 
the Court of Appeals, as well as that of the Circuit Court, should 
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be reversed, and the cause remanded for further proceedings, in 
conformity herewith, and it is so ordered. 
All concur. 



The authorities are in conflict upon the 
question of the principal case, as to whe- 
ther when the carrier relies upon the fact 
that loss was occasioned by the act of 
God, he must go further than the mere 
proof of that fact and show that there 
was no negligence or want of due care 
on his part, but for which the goods 
would not have been exposed to danger. 

The doctrine of one class of cases is 
that when the carrier alleges and relies 
upon an exception to his liability by the 
ordinary rule of presumption against him 
he must bring himself fully within such 
exception, not merely by showing that 
the goods were lost from a cause for 
which, either by the law or by the terms 
of his contract, he cannot be held respon- 
sible, but by going further and showing 
he exercised at least ordinary skill and 
care to avoid or escape from the calam- 
ity ; and that it must appear that, not- 
withstanding such care and skill, it was 
unavoidable : Hutchinson on Carriers, 
sect. 766, p. 593. In other words, it is 
held that the burden is on the carrier, not 
merely to show that the goods perished, 
or were damaged by the excepted accident 
or peril, but that he was free from any 
negligence contributing to it, and could 
not by the use of care and diligence have 
prevented it or its consequences, the very 
fact of the loss of the goods being prima 
facie evidence of negligence, the burden 
of rebutting which is cast upon the car- 
rier : Id. 

The doctrine of the other class of cases 
is that when the carrier has shown that 
loss was occasioned by any of the causes, 
against liability for the consequences of 
which he is protected by law or by his 
contract, it will not be presumed that his 
negligence in any degree contributed to 
the loss, but that, on the contrary negli- 
gence being in itself a positive wrong, 



the presumption, in the absence of proof 
to establish it, will be that the carrier 
has done his duty, and that consequently, 
when it has been shown that the loss 
resulted from any of such causes, under 
circumstances which do not show negli- 
gence, the burden of proving such negli- 
gence, devolves upon the plaintiff. And 
this view of the question seems to be 
supported by a decided preponderance of 
authority in America : Hutchinson on 
Carriers, \ 767, pp. 593-594 ; Lawson 
on Carriers, \ 248, pp. 373-5, note 12 ; 
2 Greenl. Ev. (14 ed.), sect. 218, note 
b, p. 206. 

That the burden of proving negligence 
devolves upon the shipper is also the Eng- 
lish doctrine : Richardson v. Sewell, 2 
Smith (Q. B.) 205 ; Czueh v. Gen. 
Steam Nav. Co., L. E., 3 C. P. 14; 37 
L. J. C. P. 3 ; 16 W. E. 130 ; 17 L. 
T. (N. S.) 246 ; Ohrloff v. Briscall, 
L. E., 1 P. C. 231 ; 12 Jur. (N. S.) 
672 ; 35 L. J. P. C. 63 ; 15 W. R. 202; 
14 L. T. (N. S.) 873; 4 Moore P. C. C. 
(N. S.) 70 ; Lawson on Carriers, I 248. 
In cases where the evidence leave the 
question of negligence in doubt it was 
held, as in Muddle v. Stride, 9 Car. 
& P. 380, that the burden of proof is 
upon the plaintiff after defendant had 
shown that the damage to the goods was 
caused by the act of God. In this case 
Lord Denman charged the jury that, if on 
the whole in their opinion, it was left in 
doubt what the cause of the damage was, 
then the defendant would be entitled to 
the verdict because they must clearly find 
the defendant guilty of negligence before 
they could find a verdict against him, and 
that if it should appear from a full consid- 
eration of the case, that the injury might 
as well be attributable to the one cause 
as to the other, then the defendant would 
not be liable for negligence. 
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In Wertheimer v. Rd., 17 Biatchf. C. 
C. 421, on arrival of the car containing 
the goods a mob took possession of it, 
and continued to hold it against the mil- 
itary power of the state, and ultimately 
fired and destroyed the goods. It was 
held that the shipper must prove that the 
loss arose from the negligence of the de- 
fendant, and that in the absence of such 
proof the defendant was not liable for 
the value of such goods. Wallace, J., 
said (p. 422), "The effect of the con- 
tract made between the parties was to 
impose upon the plaintiff the burden of 
proving that the loss of the goods by lire 
arose from the negligence of the defend- 
ant or its agents." 

In Clark v. Barnwell, 12 How. 272, 
Mr. Justice Nelson says: "That al- 
though the injury may have been occa- 
sioned by one of the excepted causes in 
the bill of lading, yet still the owners of 
the vessel are responsible if the injury 
might have been avoided by the exercise 
of reasonable skill and attention on the 
part of the persons employed in the con- 
veyance of the goods. But the onus pro- 
bandi then becomes shifted upon the 
shipper to show the negligence. In Trans- 
portation Co. v. Downer, 11 Wall. 129, 
the judgment of the court below was 
reversed, because the jury were instructed 
that it was incumbent upon the defend- 
ant, the carrier, to bring itself within the 
exception, by showing that it had not 
been guilty of negligence. Other au- 
thorities need not be cited, as the cases 
referred to are conclusive upon this court. 
The plaintiffs have not shown negligence 
on the part of the defendant, and there- 
fore cannot recover." 

In Colton v. Rd., 67 Penn. St. 211, 
the goods were destroyed by fire while on 
the road. The bill of lading contained 
" the dangers incident to railroad trans- 
portation, fire and other unavoidable ac- 
cidents excepted." The court held that 
the onus of proof as to fault was on the 
transporter, approving Farnham v. Rd., 
55 Penn. St. 53. See also Lamb v. Cam- 



den $■ Amboy Rd. $• T. Co., 46 N. Y. 
271, for an elaborate consideration of this 
question, and the dissenting opinion by 
Peckham, J., on p. 282, et seg. "If 
the carrier proves that the injury or loss 
was occasioned by one of those occur- 
rences which are termed the ' act of God,' 
prima facie he discharges himself, and 
the onus of proving that the alleged cause 
or agency would not have produced the 
loss or injury without his negligence or 
defective means, is thrown upon the 
plaintiff:" New Brunswick Nav. Co. v. 
Tiers, 24 N. J. (Zab.) 697.. 

The following cases hold the same rule : 
Wescott v. Fargo, 61 N. Y. 542; Steers 
v. The Steamship Co., 57 N. Y. 1 ; The 
Black Warrior, 1 McAU. 181 ; Wilson v. 
S. P. Rd., 13 Rep. (Cal.) 302. 

While a majority of the authorities de- 
clare the doctrine as above, that the bur- 
den of proof is upon the plaintiff, there 
are a large number which lay down the 
rule that the onus is upon the carrier to 
show that he was not negligent, and that 
the loss was due wholly to one of the ex- 
cepted causes, to relieve himself from lia- 
bility. The theory in support of this 
view is thus stated by the Supreme Court 
of Georgia : " What shipper, when he 
demands his cotton at the place of deli- 
very, is satisfied to be told that it was 
burnt ? He wants to know how it was 
burnt ; and the carrier is bound to give 
the explanation, for he and his servants 
alone can do it. He is only excused if 
the fire was unavoidable, and he should 
prove that it was so. It is, I repeat, in 
his power to show the facts, and it should 
for that reason be made his duty to do so. 
Shippers are obliged to trust to carriers. 
In the servants and employees of the car- 
rier the shipper will always find reluctant 
witnesses. Why force the owner of 
produce to make them his witnesses, 
and thus endorse their credibility ? In 
Tennessee, the employees and servants 
of railroads are not allowed to be 
witnesses in behalf of their employers. 
Why compel plaintiffs to make them 
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their witnesses, and bind them by the 
truth of their testimony t The more neg- 
ligent they have been in the discharge of 
their duty, the more difficult it will be to 
extort the truth from them. Could they 
be expected to swear that the cargo was 
burnt by their negligence 1 To place the 
onus upon the plaintili' would be to deny 
all redress. I admit the general rule 
that he who alleges must prove. But it 
is equally well established the burden of 
proof should be upon him who best knows 
what the facts are. If it be said that the 
agents and servants may be resorted to 
by the shipper as well as the carrier, we 
have only to repeat that their wishes, 
feelings and interests are all on the side 
of their employers. Let the carrier then 
prove the loss and the manner of the 
loss. Policy as well as safety of all con- 
cerned demand the establishment of such 
a rule :" Berry v. Cooper, 28 Ga. 543. 
In Baker v. Brinson, 9 Kich. (S. C.) 
201, by contract the carrier's liability 
was limited. In that case, it is said (p. 
203) " That is a sound rule which de- 
volves the onus on him who best knows 
what the facts are. In cases of loss, 
proof of delivery devolves at once on the 
carrier, the onus of exempting himself 
from liability, and nothing can be more 
reasonable, before be can take shelter 
under an exception, to require proof of 
his care." 

Many other cases hold the same doc- 
trine : Whitesides v. Russell, 8W.4S. 
44 ; United States v. Backman, 28 Ohio 



St. 144 ; Mann v. Birchard, 40 Vt. 326; 
Roberts v. Riley, 15 La. Ann. 103. 

Mr. Greenleaf lays down the rule that 
in all cases of loss of a common carrier 
the burden of proof is on him, to show 
that the loss was occasioned by the act 
of God, or by public enemies : 2 Greenl. 
onEv. (14th ed.) \ 219. And it has 
been laid down that if the acceptance of 
the goods was special, the burden of 
proof is still on the carrier, to show not 
only that the cause of loss was within the 
terms of the exception, but also that there 
was on his part no negligence or want of 
due care: 2 Greenl. Ev. (14th ed.) 
jj 219 ; Swindler v. Hilliard, 2 Rich. 286; 
Whiteside v. Russell, 8 W. & S. 44 ; 
Slocum v. FairchOd, 7 Hill (N. Y.) 292. 

See the elaborate exposition of the 
meaning of the term " act of God," re- 
specting the degree of care to be applied 
by common carriers in order to entitle 
them to its protection by Cockbukn, C. 
J., in Nugent v. Smith, L. R., 1 C P. 
D. 428 ; 34 L. T. Rep. (N. S.) 827 ; 
8. c. 14 Alb. L. J. 164, a decision of the 
English Court of Appeals. See, also, 
Chicago $■ N. W. Ry. v. Sawyer, 69 111. 
285 ; 8. C. 18 Am. Rep. 613 ; McGraw 
v. B. fr O. RiL, 18 W. Va. 361 ; s. c. 
41 Am. Rep. 696 ; Nashville fr Chatta- 
nooga Rd. v. David, 6 Heisk. (Tenn.j 
261 ; s. c. 19 Am. Rep. 594 ; 2 Greenl. 
on Ev. (14th ed.) \ 219 and notes. 
Eugene McQuillin. 

St. Louis, Mo. 



Supreme Judicial Court of Massachusetts. 
RIDGEWAY STOVE CO. v. WAY. 

An innocent purchaser of certain dwelling-houses, in which furnaces had been 
attached to and become a part of the realty, is not affected by an agreement between 
his grantor and the vendor of the furnaces, by the terms of which the latter was to 
retain the property in the furnaces until they were paid for. 

Furnaces placed in the cellar of a house, upon a row of bricks, set in a circle, 
with pipes fastened to the ceiling of the cellar, and connecting with the chimney and 
registers of the house, are annexed to and become a part of the realty, and will pass 
by a deed of the land. 



